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Submission on the Sentencing and Parole Reform Bill

1. The New Zealand Council for Civil Liberties 

The objects of the New Zealand Council for Civil Liberties are to: 

(a) assist in the maintenance of civil liberties including freedom of speech and assembly;

(b) advance measures for the recovery and enlargement of civil liberties;

(c) encourage and support debate and dialogue within New Zealand on civil liberties; and 

(d) educate and inform the people of New Zealand on issues and events arising from the application and operation of international and national treaties and legislation on human rights.

Kim Workman, Director of the Rethinking Crime and Punishment Project, addressed the Council’s Annual General Meeting in December 2008 on  “three strikes” type legislation.   Following a discussion, members supported making a submission opposing the introduction of a “serious repeat violent offender regime”, as put forward in this Bill.  

2. The Council’s submission 

Our submission is that the intent and provisions of the Sentencing and Parole Reform Bill are not consistent with the New Zealand Bill of Rights Act 1990 (BoRA) and the limitations imposed on rights and freedoms are not justified in terms of section 5 of the BoRA.  The Bill ought not to proceed.

3. Inconsistencies with the Bill of Rights Act 1990 

The rights which we consider are breached are: 

· the right not to be subject to disproportionate punishment expressed in 

· section 9.  This is prima facie breached by proposed section 86D imposing a sentence of imprisonment for life with a minimum period of imprisonment of 25 years, in circumstances where the actual offence is punishable under the Crimes Act 1961 with a lesser maximum term;

· the right of every detained person to be treated with humanity and with respect for the inherent dignity of the person, as expressed in section 23(5). It is the Council’s submission that a life sentence without parole, as proposed by the new section 86E(2) and cl 7(2A), denies an aspect of inherent dignity, namely the possibility of rehabilitation.  Proposed section 86C(2) removing the opportunity for parole is similarly inconsistent with this right.  

· the right not to be punished again for the same offence, expressed in section 26(2) is prima facie breached by the imposition of longer periods of imprisonment and loss of the opportunity for parole or a longer period of non-parole, as provided under proposed sections 86C(2), 86D(2) and (3), and 86E(4)(b), and clause 7(2A). 

Certain rights contained in the International Covenant on Civil and Political Rights (ICCPR) are also implicated, namely:

· Article 10 (1) which is in similar terms to section 23(5) of the BoRA, and 

· Article 10 (3) requiring that the essential aim of the penitentiary system is to be the reformation and social rehabilitation of prisoners.  Instead the Bill’s purposes continue the punishment, deterrence and community protection purposes of the Sentencing Act 2002.

The right of detained persons to be treated with humanity and with respect for the inherent dignity of the person has been the subject of judicial determination in the cases of Taunoa v Attorney-General,
 and Attorney-General v Udompun.
  In both cases the applicants were treated in a way which caused mental suffering.  In the first case this was exacerbation of an existing mental condition, in the second, embarrassment.   The mental conditions caused were an element of the breach of the obligation to treat the applicants with humanity.  However in the Taunoa case, Ronald Young J also found that the behaviour modification regime (BMR) overall was in breach of section 23(5) of the BoRA.  

The Council’s submission is that removal of the opportunity for parole means that the serious repeat violent offender regime fails to meet the standard of Article 10(3) of the ICCPR, and has the potential to directly result in mental suffering; i.e. loss of hope for rehabilitation by offenders under the regime, with the result that it may breach section 23(5).  

4. Proposed Purpose 

The Council considers this purpose clause is not sufficiently high level to be a purpose and instead expresses intended effects of the Bill.  The high level purposes are expressed in section 3 of the Sentencing Act 2002.  In light of article 10 of the ICCPR, we submit that an important purpose of sentencing and parole legislation is rehabilitation of the offender and this needs to be expressed in the purpose clause. 

5. Disproportionately severe punishment

We consider that imposition of life imprisonment with a non-parole period of 25 years for a third listed offence (other than murder) amounts to disproportionately severe treatment or punishment under section 9 of the BoRA. 

We note that the Attorney-General at para 15 of his Interim Report came to the conclusion that the regime raised an apparent inconsistency with the BoRA for the reason that the regime may result in disparities between offenders that are not rationally based.  The Attorney-General considered the regime may result in gross disproportionality in sentencing, and we share this concern.  

6. Justification of inconsistencies

The Attorney-General’s Report notes that where section 9 is engaged there is no scope for justification in terms of section 5.

The Council considers that the Bill is also inconsistent with other rights and freedoms in the BoRA; namely the right of detained persons to be treated with respect for the inherent dignity of the human person, and the right not to be punished again for the same offence.  

We go on to consider whether the limitations on these rights and freedoms may be justified in terms of section 5 of the BoRA.  Rights and freedoms may be subject only to reasonable limits which can be demonstrably justified in a free and democratic society.  

a) Whether the purpose is sufficiently important to justify the limitations

In considering whether the limitations on the human rights of convicted persons imposed by this Bill are justified, the first consideration is whether the limiting measures serve a purpose sufficiently important to curtail the rights in sections 23(5) and 26(2) of the BoRA.
  

The purposes set out in s 3 of the Sentencing Act can be considered.  These are:     

(a) holding the offender accountable for the harm done to the victim and the community by the offending:

(b) denouncing the conduct in which the offender was involved: 

(c) deterring the offender or other persons from committing the same or a similar offence: 

(d) protecting the community from the offender.

In the Council’s view the first three are met by the conviction, sentencing and imprisonment of the offender.  Only purpose (d) is a relevant and significant purpose which, for the purposes of further discussion, we accept may justify some further limitation on the rights of an offender who has been warned for previous serious offending.

b) The connection between the limiting measure and the purpose

The next consideration is whether there is a rational connection between the limiting measures of longer sentences and restricted parole, and the purpose of protecting the community from the offender.

We agree that there is a rational connection between the longer sentences and the purpose because keeping offenders in prison for longer than the maximum term for the offence under the Crimes Act does protect the community from these particular offenders for a longer period.  However, serious crimes are also committed by first offenders.  

We draw the Committee’s attention to the success of the “It’s not OK” campaign in New Zealand.  There is evidence that reporting of domestic violence has increased and this has been attributed to victims being more confident that reporting will result in help for them and the offending family member.
   If the outcome of reporting is family members spending more time in prison, victims are less likely to report. The connection between longer prison sentences and safer communities is weak.

The connection between restricting or removing parole and the purpose is questionable.  It is true that some offenders commit crimes while on parole.  Offending by parolees can be reduced by firm enforcement of parole conditions.  An adverse effect of the proposed section 86C(2) is that serious repeat offenders are released straight from prison without the benefit of parole and the support it provides in readjusting to normal life in society.  

Limiting or removing the right to parole under the proposed sections 86C(2), 86D(2)(b) and (3), 86E(2) and new clause 7(2A) is likely to have an effect on how offenders see themselves, and how society regards them.   Removal of parole sends a message that the person is not capable of being rehabilitated.  It seems to us fundamental to the human dignity of offenders that they be treated with a purpose of effecting their eventual rehabilitation and return to normal life in the community.  Imposing such a limitation on the right to be treated with humanity makes no contribution to the purpose of protecting the community from these offenders.  The community will not be a safer place if former prisoners are not rehabilitated. 

The measure of removing or limiting parole will mean more people must be accommodated in prisons.  The management of prisoners will be made more difficult by removal of the incentive on prisoners to behave in order to be granted parole. 

Prisons too are a community, and the limitation on the right would have a negative impact on safety for guards, prison managers, visitors and prisoners.  

c) Limitations must be no more than necessary to achieve the purpose

The next part of the test is whether the penalties for repeat offenders is no more that is reasonably necessary to achieve the purpose of protecting the community from the offender.  

As is clear from the Attorney-General’s Interim Report, the concern is that an offender who would, without this regime be liable for 5 years with the possibility of parole, may be subject to a life sentence.  A repeat offender at the low end of the scale of dangerousness, is caught by the regime. The limitation has the potential to impair the right out of proportion to its contribution to community safety in such cases.  

It is also possible that a repeat offender could be dangerous for the next 10 years, but as he or she gets older is less physically capable of committing certain crimes.  The offender remains in prison for a longer period than is needed for the community’s safety with the result that the limitation on the prisoner’s right is disproportionate to the community benefit.  

7. Conclusion 

The limitations are not justified under the BoRA.  

We recognise that this Bill attempts to address serious problems. Breaching human rights is not the way forward.  We favour approaches such as restorative justice to address the needs of victims, rather than harsher punishment of offenders.

Accordingly the Council urges the Select Committee to recommend that the Bill not proceed to the next stage.  

8. Recommendations

If unable to make such a recommendation the Council asks the Committee to make the following changes to the Bill:

· Delete section 3 for the reason that it is not a statement of purpose but rather of outcomes,

· Remove from the list in new section 86A item (13) section 135 (indecent assault), for the reason that the sentence of imprisonment must not exceed 5 years for this offence. All the other qualifying offences have the possibility of sentences up to and including 7 years imprisonment. 

· Delete the reference to serving the sentence without parole in proposed sections 86C(2), 86E(2) and clause 7(2A). 

The Council would appreciate the opportunity to address the Select Committee.

The contact person is: Marion Sanson.  

I can be contacted by e-mail: Sanson@actrix.co.nz,  

Phone 894-6046, or 970-9335 late afternoons, 

or post to: 33 Versailles Street, Karori, Wellington 6012. 

Yours sincerely

Marion Sanson

Executive Member 
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� Workman, K, Address to the 2008 Annual General Meeting of the Council referred to sources of evidence, some of it anecdotal. 
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